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EDITORIAL NOTES. 


Considerable comment has been made in the newspapers concerning 
the decision in Taylor v. New Jersey Title Guarantee and Trust Company, 
in which an opinion on a demurrer was filed by Mr. Justice Dixon at the 
November term. We print the opinion elsewhere in full, and it will 
be seen that the only portion of the decision which, it seems, justified 
the adverse comments of the press is summed up in the first paragraph 
of the syllabus: “The confirmation of a tax or assessment by a munici- 
pal body, which is legally necessary to render the tax or assessment a 
lien, is not ‘a final judgment or decree upon a lien,’ within the meaning 
of the contract between these parties.” The learned Justice in the 
opinion simply holds that a tax or apportionment when confirmed by a 
municipality is not “a final judgment or decree upon a lien,” and he 
gave no discussion whatever of the question, but simply relied upon 
Taylor v. N. J. Title Guarantee and Trust Co., 52 Atl. Rep. 281. The 
question involved is, of course, an important one to persons who rely 
upon titles when certified to by title companies, and, as the opinion 
has been, we believe, carried up to the Court of Errors and Appeals, 
it is to be expected that there will be in that court a full review of the 
case. Technically, it would seem as if the decision were right; equitably, 
as applied to the case in hand, it could scarcely have been within the 
intent of the parties to the guarantee of title. The matter is really of 
great importance to lawyers, and newspaper criticisms will hardly take 
the place of careful consideration by the Bench. 
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Mr. Justice Brewer, of the United States Supreme court, at the last 
meeting of the Colorado Bar Association, discussed the question of 
whether judges of appellate tribunals should not be elected for life. 
He thought so upon the ground that it removes from judges all tempta- 
tions to act in any case with even “half an eye” upon their probable 
re-election to office, or even re-appointment, and he stated that he 
believed independence in this regard would be of inestimable value. 
He went on to say: “Why should not one enter upon a judicial life to 
which he feels consecrated with the assurance that there and there 
alone will come to him the reWards of a lifetime? And if it is only 
fair to the officer who gives himself to the military or naval service of 
his country that the nation care for him even when his strength fails 
and, in the weakness of age or disability, he is only waiting ‘till the 
bugles of God shall sound recall,’ comforted by the feeling that his 
government will care for him to the last, why should it not also be 
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fair that he who gives the best of his life to the service of his country 
in useful judicial service should be cared for by his country when his 
strength and health jail, even until the skeleton crier shall adjourn 
sine die his judicial term. All Federal judges are in that position, and 
I can not see why the state judiciary, consecrating themselves to similar 
service in the state, should not likewise be cared for. This is important, 
for to-day every man in the service of the state is brought face to face 
with the insidious temptations of wealth or political advancement and 
he should be assured of that which will give strength to maintain judicial 
integrity.” 





The “Central Law Journal,” in commenting on the foregoing, 
approved of life tenure for the judiciary, but we suspect that the major- 
ity of the Bar in the various states, as well as the people at large, will 
take the contrary view. It is true that the best state judges ought to be 
such for life, but it is also true that any system of life appointment 
must also be applied to the worst judges and to medium judges. We 
do not see that there is any way of eliminating incompetent, deficient 
or unpopular judges from the Bench except by having them subject, 
from time to time, to removal, which can only be done with a fair regard 
to the decencies of the case by having their terms expire and the 
governor of the state decide upon a re-appointment. This naturally 
brings us to the consideration of the question whether judicial officers of 
the highest standing should not always be appointed and never elected. 
The great states of New York and Pennsylvania, and several other states 
of the Union, have thought otherwise. New Jersey thinks affirmatively, 
and with reason. We know that, as a result of the system of appointive 
power in this state, we have had an uncorrupted judiciary, and one that 
has sized up with the very best judiciary in any other state, or even 
in E ngland, and this has been the case with scarc ely a period of excep- 
tion since the days of the Revolution. Judges ought not to be subject 
to removal by the political caprice of voters. They ought, however, 
to be subject to re-appointment, or removal, by the executive of a 
state. We believe that the proposition of Mr, Justice Brewer will never 
come to pass m songs state, where the people at large are opposed 
to life tenure for any man in any position whatsoever of a political, or 
semi-political, or even ou nature. In other words, where he serves 
the public, and is under public pay, he must be prepared to step down 
and out when he fails to measure up to the high standards of the 
judicial office. Politics should never remove him, but unfitness should. 





The constitution of New Jersey provides, Art. VI, Sec. 11, pl. 
“When an appeal [to the Court of Errors and Appeals| from an order 
or decree shall be heard, the chancellor sha!l inform the court, in writing, 
of the reasons for his order or decree; but he shall not sit as a member, 
or have a voice in the hearing or final sentence.” In 1869 an act was 
passed, giving an appeal from the Prerogative court to the Court of 
Errors and Appeals. At the May term of the Prerogative court in 
that year Chancellor Zabriskie, sitting as ordinary, gave a decision 
admitting to probate the will of Henry Vanderveer. In the opinion (5 
C. FE. Gr. 471) he remarked: “If | should err in this result to which I 
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have arrived, not without great distrust of its correctness, 1 am relieved 
by the fact that since this cause came into court an act has been passed 
giving an appeal to a court composed of judges whose learning and 
ability will give relief from any errors into which I may have fallen.” 
An appeal was taken from his decree to the Court of Errors and Appeals, 
and at the November term, 1869, argument was heard on a motion to 
dismiss the appeal on the ground that the act of 1869 was unconstitu- 
tional. Chancellor Zabriskie sat at the hearing, and voted to dismiss 
the appeal from his decree as ordinary, and when all the court but two 
were against him he filed a dissenting opinion, holding that no appeal 
could be given constitutionally from the decree of the Prerogative 
court (6 C, E, Gr. 448-457). He was clearly within his constitutional 
rights in sitting and voting as a member of the appellate court, by 
reason of his office as chancellor, to sustain his unappealable jurisdic- 
tion as ordinary, but the circumstance was certainly remarkable, if not 
unparalleled in New Jersey. 





As we said last month, it was to be expected that ultimately 
Christian Science would get into the courts, and it seems the first 
decision relating to the subject in New Jersey comes about in an odd 
way. Kate McCulloch, of Camden, being in feeble health, placed her- 
self under the treatment of George Tomkins, as a Christian Science 
healer, and in the course of the treatment gave him a power of attorney 
to collect her moneys and invest the same. After a while she became 
dissatisfied with his management and filed a bill in chancery, demand- 
ing an accounting. The defendant, in his plea, set up, inter alia, that 
she had agreed to allow him twenty per cent. on his collections. This 
the complainant denied. In giving his decision in the case Vice Chan- 
cellor Gray says: “The defendant claims that he earned commissions 
by making collections for the complainant by a combination of letter- 
writing and a making of ‘demonstrations. * * * So far as the 
defendant's testimony explains what he calls a ‘demonstration,’ it appears 
to have consisted of a locking of himself in a room and devoting him- 
self to the ‘thought’ of collecting the debts due to the complainant. 
The defendant testified that the parties who owed the complainant 
were not in any way connected with the Christian Science Church. 
The influence which he exerted by ‘thought’ in collecting the money 
for the complainant was, therefore, enforced against unbelievers in 
Christian Science. The moving of the absent unbeliever to pay his 
debts probably required from the defendant a more intense application 
of healing power, entitling him, from his point of view, to a higher 
compensation for his labors.” The court allowed him one hundred 
dollars, ‘‘not because the defendant earned or deserved it, but because 
the complainant consented to give it to him.” 62 N. J. Eq. (17 Dick 
Ch.) 269. 

Where a city charter requires that contracts for public work must 
»e let to the lowest bidder after advertising for bids, it is held, in Dia- 
mond v. Mankato (Minn.), 61 L. R. A. 448, that any contract entered 
into with the best bidder, containing substantial provisions beneficial to 
him which were not included in the specifications, is void. 
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HOW THREE WRITS OF CERTIORARI WERE DISREGARDED. 
I, 


George Willocks, who came from Scotland to Perth Amboy in 
1684, being then thirty-three years of age, was a prominent and active 
citizen of New Jersey for something like forty-five years. In 1709 he 
fell foul of Peter Sonmans, another Scotchman, and a most vigorous 
hater, who was then a member of the Governor’s Council. In March 
of that year Willocks was summoned to serve as foreman of the grand 
jury of the Court of General Quarter Sessions for Middlesex county, 
which was held by Peter Sonmans and John Drake, two justices of 
the peace, the former being of the quorum. Sonmans tendered him 
certain oaths, which he declined to take, questioning the authority of 
the court to administer such oaths. He and fifteen other members 
of the grand inquest left the court, and were fined fifteen shillings and 
four pence each, to their great indignation. This incident is men- 
tioned as an indication of the character of the troubles in which the q 
leading men of the province were involved in those days, and not as 4 
necessarily throwing light on the following occurrence: 

“At the Court of Sessions held at Burlington, in December, 1709, 

Colonel Daniel Coxe, Colonel Hugh Huddy, Colonel Thomas Revell 
and Daniel Leeds, Esquires, justices of said county, did reject a writ 
of certiorari, obtained by Mr. George Willocks, and allowed by Roger 
Mompesson, chief justice, and committed said Willocks till he entered 
into recognizance to appear at the next Court of Oyer and Terminer.” 


II. 


David Ogden, born in Newark in 1707, was one of the greatest 
lawyers in New Jersey before the Revolution, and was appointed a 
judge of the Supreme court in 1772. He unfortunately sided with the 
King in that controversy, and left his home and estate in Newark to 
enter the enemy’s lines. He was indicted for treason by the Essex 
county grand jury, when the following extraordinary procedure followed, 
as I found some years ago in examining the Essex county Oyer and 
Terminer records, under date of January 12, 1779: 


“THE STATE 
VS. ~Sur Inquisition. At Issue. 
“DAVID OGDEN, Esq. i 


“The Attorney General moved for the Sheriff to return the venire 
facias issued in this Cause, & for the Trial to go on, Whereupon Abra- 
ham Ogden Attorney for the Defendant produced & offered to the 
Court a certain Writ, signed & allowed by John Cleves Symmes Esqr 
one &c. & duly sealed with the Seal of the Supreme Court and pro ut 
&c.; therefore the Court take the same under Advisement until tomor- 
row morning. 

“[{January 13.] Abraham Ogden Attorney for the Defendant 
moved for the allowance & effect of the writ produced yesterday. The 


Court refused allowance of the same and ordered the cause on to trial 
* * * * * 
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The trial accordingly proceeded, and the jury (no evidence being 
produced for the defense) found the defendant guilty, and judgment 
was ordered entered thereon. Mr. Ogden lived for many years after 
the Revolution, dying at Jamaica, L. I., in 1800, in his ninety-fourth year. 


III. 


I submitted to the late Justice Depue an application for a certiorari, 
and, after hearing the grounds, he said, “You write the allocatur, Mr. 
Nelson; you can write a better hand than I can.” Having done so, I 
handed the writ to him for his signature. He took the pen, and, with a 
more or less feigned effort, proceeded to sign his name. ‘I must try and 
make my signature plainer than the Chief Justice’s,’ he remarked. 
“What is the story, Judge?” I asked. 

“Why, it was this way: There was a landlord and tenant case before 
a justice of the peace, who, of course, gave judgment for the landlord, 
and issued a warrant of removal, which he handed to a constable. 
The tenant’s attorney at once applied to the Chief Justice for a writ 
of certiorari, and he promptly allowed it, endorsing the allocatur him- 
self, under his hand. The attorney hurried back and served the writ 
on the constable, and ordered him to desist from further proceedings 
in the removal of the tenant, telling him at the same time what the 
instrument was, and pointing to the allocatur and the signature of the 
Chief Justice. The constable looked at it, studied it, right side up 
and every other way, but could not make it out. He handed it to 
several of his friends, who were equally unable to decipher it, and they 
advised him to go ahead and pay no attention to the paper, which 
was doubtless a fabrication of the lawyer, who was trying to guy him. 
The constable took their advice and ejected the tenant.” 

“And what did the lawyer do?” 

“He got a rule from the Supreme court on the constable to show 
cause why he should not be punished for contempt in disregarding a 
writ of certiorari issued out of that court.” 

There was a pause in the story. 

‘And how was the case decided, Judge?” 

There was a twinkle in his eye as he replied: 

“We never decided it!” 

An opinion in that case, setting out the constable’s plea, that neither 
he nor anybody else that he knew could read the Chief Justice’s writing, 
would certainly have furnished amusing reading; added to which might 
have been the startling conclusion—from the personal knowledge the 
other Justices had of that weird chirography—“‘Held: A constable can 
not be adjudged guilty of intentional contempt of court in disregarding 
a writ which is undecipherable by a person of average intelligence.” 

Justice Depue did not say so, but I fancy the members of the 
Supreme court frequently teased the Chief Justice by moving to take 
up this case for decision and discussing the form in which to express 


their conclusion without unnecessarily reflecting upon the handwriting 


of their distinguished head. 


WILLIAM NELSON. 
Paterson, N. J., December, 1908. 
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GEORGE TAYLOR v. NEW JERSEY TITLE GUARANTBE AND TRUST 
COMPANY. 





(New Jersey Supreme Court, November, 1903. ) 


Municipal assessment—F inal 
judgment—Guarantee of  title— 
Pleadings.—1. The confirmation of 
a tax or assessment by a municipal 
body, which is legally necessary to 
render the tax or assessment a lien, 
is not “a final judgment or decree 
upon a lien” within the meaning of 
the contract between these parties. 
2. An averment in a declaration, 
that V. B. purchased land at a tax 
sale and ever since has lawfully 
held the land against the plaintiff, is 
not legally equivalent to an aver- 
ment that the plaintiff was evicted 
under the title conveyed by that 


the very loss for which the insurer 
is to be answerable, as, e. g., the 
burning of the building in a fire 
policy. 4. When the facts essential 
to the plaintiff’s right of action are 
averred in the declaration in gen- 
eral terms, the lack of circumstan- 
tial details will not afford ground 
for demurrer. 5. An averment in 
a declaration that the defendant 
became indebted to the plaintiff 
on a special contract, without the 
allegation of any facts out of which 
such indebtedness might arise, will 
not legally sustain a promise by 
the defendant to pay the alleged 


sale. 3. The statutory permission debt. 6. An allegation of time in 
to plead the performance of condi- the words “on the day and year 
tions generally does not, in its ap- aforesaid’ is sufficiently specific, 
plication to contracts of indemnity, when a precise day has been stated 
extend to matters which constitute in a clause immediately preceding. 


Argued June term, 1903, before Gummere, C. J., and Hendrickson, 
Pitney and Dixon, JJ. 


Mr. Herbert Clark Gilson for plaintiff. 
Messrs. Corbin & Corbin for defendant. 


DIXON, J.: A copy of the contract on which the declaration in 
this case rests is annexed thereto and made part of it. The pertinent 
provisions of the contract are that the defendant would indemnify the 
plaintiff against all loss or damage which he should sustain by reason 
of defects in his title to a designated lot in Bayonne, except certain 
specified defects, the loss and amount to be ascertained in the manner 
provided in the conditions annexed to and incorporated in the contract, 
and to be payable on compliance by the plaintiff with the stipulations 
of said conditions, and not otherwise. According to these conditions 
no claim would arise under the guaranty of indemnity unless (1) the 
plaintiff should be actually evicted under an adverse title guaranteed 
against, or (2) there should be a final judgment or decree upon a lien 
or encumbrance not excepted from the guaranty, or (3) the plaintiff 
should contract to sell the guaranteed estate or interest and the title 
should be rejected because of a defect or encumbrance not excepted 
from the guaranty. The conditions, besides, contain various stipulations 
to be complied with by the party guaranteed before the right of action 
on the guaranty is perfected. 

The first count of the declaration alleges the existence of liens on 
the lot for unpaid taxes and assessments which had been confirmed by 
the city of Bayonne. The second count alleges the existence of the lien 
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for the said taxes and assessments, a sale of the lot to V. B. by reason 
thereoi, and the delivery of a deed of conveyance to him therefor, and 
that ever since the delivery of said deed the said V. B. has been seized 
of, and has lawfully held the lot against the plaintiff. The third count 
alleges the existence of said lien for taxes and assessments, and that 
plaintiff contracted to sell said lot to certain persons, and that the title 
was rejected by said persons on account of said lien. Each of these 
counts avers that the plaintiff has fully complied with and performed all 
the matters and things, in and by the said policy of guaranty and the 
conditions thereto annexed, required of him to be done. 

The defendant demurs to each count. 

The plaintiff endeavors to support the first count by contending 
that the confirmation by the city of a tax or assessment is a judgment, 
and that thus the count shows a claim within the second clause of the 
conditions as above recited. 

This contention is not well founded. The confirmation of a tax 
or assessment by the city was necessary to create the lien: Cadmus v. 
Fagan, 18 Vroom 549; but it was not “a final judgment or decree upon a 
lien,’ an expression which indicates a lien anterior to the judgment 
or decree. A similar count was adjudged in Taylor v. N. J. Title Guar. 
and Trust Co., 52 Atl. 281. 

To support the second count the plaintiff relies on the first clause 
of the conditions, insisting that it legally shows an “eviction under an 
adverse title guaranteed against.” In Barton v. West Jersey Title Co., 
35 Vroom 24, the question was suggested whether the policy there 
under consideration (and the present policy is like it) did not require 
eviction by due process of law to warrant a claim under this clause. 
jut assuming that to be unnecessary, an eviction under the adverse 
title guaranteed against is certainly essential, and in this respect the 
count is defective. Supposing that it alleges an adverse title and an 
eviction, it leaves it to mere inference that the latter resulted in the 
former. Such an inference is not a necessary one, an inference of law, 
and the rules of pleading require the pleader either to aver directly 
the facts which constitute his claim or to set forth the circumstances 
from which those facts necessarily, by intendment of law, result. I 
Chitty’s Pl, 222. 

The general averment of performance by the plaintiff of conditions 
required of him to be done, which is found in each of these counts, 
does not supply their defects. The final judgment or decree upon the 
lien, and the eviction under an adverse title, are not things to be done 
by the plaintiff, and so are not covered by this averment. Nor are 
they, | apprehend, conditions such as are intended by the statutory 
rule which sanctions this general averment in pleading. They consti- 
tute the very elements of the loss for which the defendant is to be 
answerable, as the death of the insured in a life policy and the burning 
of the building in a fire policy, and are distinct from the conditions 
upon which depends the responsibility of the defendant for the loss, 
when it occurs. Only such conditions are embraced within the statutory 
permission to aver performance generally. 

The third count we consider good as against a demurrer. It 
alleges the facts required to establish a loss, viz.: an encumbrance by 
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the lien of unpaid taxes not excepted from the guaranty of the plain- 
tiff’s contract to sell and the rejection of the title because of the encum- 
brance. These facts satisfy the third clause of the policy. The objection 
urged by the defendant that the details of the plaintiff's contract are 
not set out, is not available on demurrer. Ferguson v. West. Un. Tel. 
Co., 35 Vroom 222; Minnuci v. Phila. & R. R. Co., 58 Atl. 229. The 
further objection that the plaintiff has not alleged the notice and proof 
of loss and the tender of a conveyance, which are said to be necessary 
to perfect his right of action, is obviated by the general averment of 
performance of conditions required of the plaintiff. These matters do 
not form the gist of the loss. 

The residue of the declaration seems to consist of two counts and 
will be so treated. 

The first of these two, the fourth in the declaration, alleges that 
the defendant became indebted to the plaintiff in the sum of three 
thousand dollars on the policy mentioned, and being so indebted, 
afterwards, to wit, on December 18, 1894, it promised the plaintiff to 
pay that sum. 

This count is bad. The alleged indebtedness is a mere conclusion 
of the pleader without the averment of any facts to support it, and, 
as an indebtedness is not legally shown, the promise to pay is nudum 
pactum. 

The final or fifth count is the common claim for money had and 
received, and for interest. It is objected to only because its allegation 
of time is “on the day and year aforesaid,’ which is said to be not 
sufficiently specific. Whether such an objection can be raised on 
demurrer is questionable, but at any rate the time referred to is that just 
previously mentioned in the preceding count, December 18, 1894, and 
is specific. 

On these several demurrers the plaintiff is entitled to judgment upon 
the third and fifth counts of the declaration, and the defendant upon the 
first, second and fourth. 


The death of a plaintiff in execution after execution has been issued 
and placed in the hands of the levying officer is held, in Hatcher v. 
Lord (Ga.), 61 L. R. A. 353, not to prevent the officer from enforcing 
the same, nor from making any entries thereon that may be necessary 
to prevent the dormancy of the judgment, even though there be no 
legal representative of the estate of plaintiff in execution, and no request 
be made by any one interested in the judgment to have such entries 
made. The other cases as to effect of death of one of the parties after 
judgment upon the remedy by execution are discussed in a note to 
this case. 


A street railway company is held, in Lucas v. St. Louis & S. R. 
Co. (Mo.), 61 L. R. A. 452, not to be guilty of negligence in building 
in a public street, for the accommodation of its passengers, a platform 
around the stump of a pole which had been left by an electric light 
company, and which the railroad company had no right to remove, 
so as to render it liable to one who stumbles over it and is injured in 
attempting to board a car. 
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contrary to their views. 
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ATKINS et al.v. W.& A. FLETCHER CO. et al. 





(New Jersey Court of Chancery, October 2, 1903.) 


Employers and employees— 
Combinations—Right to employ— 
Right to strike—Injunction.—1. A 
bill alleged that the complainants, 
forty-six in number, were machin- 
ists, recently employed by defend- 
ant company, but were on strike; 
that the complainants, with other 
machinists, had formed a voluntary 
association to better the condition 
cf machinists in general; that de- 
fendant company and others, indi- 
viduals and corporations, had 
formed a voluntary association for 
the purpose of dealing with labor 
troubles affecting the metal trades 
in New York Harbor; that, in 
order to carry out the design of the 
machinists’ association, the com- 
plainants had endeavored to obtain 
machinists to join them, and had 
maintained a system of quiet pick- 
eting in the streets near the ma- 
chine shops of the defendant com- 
pany; and averred that defendants 
in combination were interfering by 
intimidation, threats, violence, ar- 
rests, etc., with the pickets of 
complainants. Held, that the com- 
plainants were before the court as 
employers, and not as employees, 
though the bill also averred that 
defendants had conspired to compel 
complainants to work for defendant 
company. 2. Employers have the 
right to combine to refuse employ- 
ment to any kind or class of work- 
men just as fully as employees have 
the right to combine to refuse to 
be employed by any employer em- 
ploying men of whom they disap- 
prove or conducting his business 
3. A bill 


presenting the complaint of a 
voluntary association composed of 
machinists, and organized for var- 
ious purposes, including benevolent 
purposes, and alleging that the 
association had employed persons 
to perform the service of “pick- 
eting;” that complainants had been 
eo employed, but that most of them 
iad been compelled to give up the 
work because of the insults, vio- 
lence, unlawful arrests, etc., to 
which they were subjected by de- 
fendants, could not be deemed as 
averring grievances of the “pickets” 
themselves, but merely regarded as 
grievances of the association itself. 
4. The mere fact that defendants 
in combination, by means of intim- 
idation or criminal violence, inter- 
iere with the free flow of labor to 
an employer, does not give the 
employer the right to equitable 
relief, in the absence of his showing 
that his remedy at law is inade- 
quate. 5. Equity does not under- 
take to grant injunction in strike 
or boycott cases unless complainant 
has shown substantial pecuniary 
loss, in respect to his property and 
business for which an action at law 
was an inadequate remedy, or where 
le has shown that he had been 
deprived of his right to make a 
living. The right of a voluntary 
association, engaged in supporting 
a strike, to freedom in the labor 
market, so that the association can 
readily employ pickets and other 
agents in carrying on its industrial 
warfare, is not a proper subject of 
protection by means of an injunc- 
tion. 


Suit by Benjamin Atkins and others against the W. & A. Fletcher 


Company and others. 
injunction. Motion denied. 


On motion on bill and affidavits for preliminary 


Mr. William Hughes and Mr. James G. Blauvelt for complainants. 
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Mr. Edward Russ and Mr. Francis Scott for defendants. 


STEVENSON, V. C. (orally): My conclusion is that no proper 
case is presented for an injunction, certainly not for a preliminary 
injunction. 

I indicated to counsel during the argument, or at its close, several 
of the principal objections which seemed to me to lie in the way ot 
granting to the complainants the preliminary injunctive relief for which 
thev apply. The case is a somewhat novel one. It may be that a littic 
later I shall file a written opinion. I certainly shall do so in case of an 
appeal. At present I shall not undertake to discuss at great length all 
the reasons, some of which I cannot now recall, which led me, after 
going over the case very carefully, to the conclusion that a preliminary 
injunction would not be justified by the case now before this court. 

lt seems to me, however, in view of the wide scope of the argument 
and the various aspects in which the complainants’ bill was viewed and 
exhibited by counsel, and the various kinds of grievances of all or some 
of the complainants which have been the subject of discussion, that it is 
important to explain what I regard as the correct analysis of the case 
now presented for judicial determination. 

The complainants, forty-six in number, are machinists recently 
employed by the defendant corporation, W. & A. Fletcher Company, 
but now on a strike. The complainants, “with certain other machinists, 
have formed a voluntary association for the purpose of bettering the 
condition of machinists in general and the members of such association 
in particular,” which voluntary association is known as the International 
Association of Machinists. The bill sets forth that the defendant, the 
W. & A. Fletcher Company, and some thirty or forty individuals, 
partners and corporations, who are named, “have formed a voluntary 
association known as the New York Metal Trades Association,” which 
is organized for the purpose of dealing with labor difficulties affecting 
‘the metal trades in New York Harbor. It further appears from the bil! 
and accompanying affidavits that, “in order to carry out the design” 
of the International Association of Machinists, the complainants “have 
endeavored to obtain as many machinists as possible to join them,” 
and have maintained a system of quiet, peaceable picketing in the 
streets near the machine shops of the W. & A. Fletcher Company. All 
unlawful practices in connection with this picketing are denied, and the 
bill sets forth in detail various reasons why, for the accomplishment of 
the objects of the complainants in their voluntary association, the 
maintenance of pickets is lawful and proper, if not necessary. The 
grievance of which the complainants complain is that the defendants, 
acting in combination, are interfering by intimidation, threats, violence, 
arrests, and other unlawful practices with the pickets of the complainants, 

The complainants do not stand before the court as employees or 
persons seeking employment, whose natural expectation of obtaining 
work in machine shops is defeated because the defendants, by intimida- 
tion and molestation practiced upon the proprietors of the machine 
shops, constantly thwart them in their effort to get employment. In 
brief, the complainants stand before the court as employers, and not 
as employees. 
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It is true that the bill alleges that the “members of the New York 
Metal Trades Association have entered into a conspiracy to force and 
compel the complainants to work for the W. & A. Fletcher Company 
upon such terms as the W. & A. Fletcher Company may demand, and 
have conspired together for the purpose of preventing the complainants 
from earning a living at their trade as machinists, and that they are 
carrying out and effectuating the said conspiracy, and that they have 
discharged such of the complainants as have received employment from 
any of the members of such association as soon as they ascertained that 
the complainants were former employees of the Fletcher shops, and the 
only reason assigned was that the complainants are former employees 
at Iletchers’, on strike.” This allegation of the bill seems to be based 
upon the erroneous idea that employers have not the right to combine 
freely to refuse employment to any kind or class of workmen precisely as 
employees have a right to combine freely to refuse to be employed by 
any employer who sees fit to employ workmen of whom they disapprove, 
or sees fit in any respect to conduct his business contrary to their 
views. But, apart from this consideration, the bill is not filed by the 
particular machinists who thus have been discharged to restrain de- 
fendants, acting in combination, from unlawful conduct which has 
secured their discharge, and now stands in the way of their being 
employed by persons who, if left free, would be willing to give them 
work. The discharge of some of the complainants, whether procured 
lawfully or unlawfully, is not to be regarded, under the allegations of 
this bill, as a grievance of the particular workmen who have been so 
discharged. It must be regarded solely as a grievance on the part of 
the forty-six complainants, as constituting the International Association 
of Machinists, and in their capacity as employers of labor, if such 
discharge can constitute a grievance of said association. 

It also appears from the bill and affidavits that the International 
Association of Machinists have employed some of the complainants at 
a daily wage to do certain services which evidently may be all deemed 
embraced in the word “picketing,” and that “many of the complainarts 
have been so employed during said strike, and that they or most of them 
have been compelled to give up such employment by reason of tlie 
annoyance, insults, violence, force, intimidation, threats, unlawful arrests, 
and malicious prosecutions to which they were subjected by the Fletcher 
Company and the New York Metal Trades Association and their 
employees,” etc. Here again we have a charge of unlawful conduct 
on the part of the defendants which has caused some of the complainants 
to be deprived of what is claimed to be a lawful employment, by which 
they may be said to be earning their living at a daily wage. [ut this 
bill is not filed by the complainants as pickets, as persons employed 
in a certain business whose opportunities for employment are cut off 
by the alleged unlawful conspiracy of the defendants. The interference 
with the work of the pickets must be regarded in this case as an alleged 
grievance of the International Association of Machinists. 

This bill presents the complaint of this voluntary association, as a 
partnership, engaged in the accomplishment of certain objects, many 
of which are benevolent. Any intimidation or other interference with 
the pickets employed by the association may be regarded as a possible 
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grievance of the association, but cannot be regarded in this suit as a 
grievance of the pickets themselves. It will be time enough to consider 
any such grievance of the pickets when the pickets file their bill or bills 
for relief. 

No question has been raised as to the capacity of the forty-six 
machinists to file this bill on behalf of the entire voluntary association 
known as the International Association of Machinists, although the 
argument on both sides assumed that this international association 
embraces large numbers of machinists throughout various states of the 
union. Confusion no doubt has resulted in the argument of this motion 
from the fact that forty-six of a large number of partners or voluntary 
associates file a bill apparently for the protection of the right of the 
entire partnership or association to employ labor and to enjoy a free 
labor market, while the same bill sets up what might be deemed as 
separate causes of action in equity on the part of different sets of 
these forty-six complainants seeking employment in their trade as 
machinists, or seeking employment in the business of picketing 
for a daily wage. All the allegations of this bill, although they may 
contain a large number of separate causes of action in equity on behalf of 
employees of one kind or another, whose right to make a living has 
been interfered with, must be considered solely with reference to the 
capacity in which the forty-six complainants stand before the court, and 
the complaint which they make in such capacity. As I have said, the 
complainants stand before the court as employers of labor, and their 
grievance is that the defendants, acting in combination, are unlawfully 
interfering with the right of the complainants as such employers of labor 
to have labor flow freely to them. Jersey City Printing Co. v. Cassidy, 
63 N. J. Eq. 759, 53 Atl. 230. 

The mere statement of the nature of the complainants’ case—the 
only case, as this bill is framed, which, I think, the court can now take 
cognizance of—indicates the fatal objection to granting in such case 
the remedy of injunction. 

The mere fact that defendants, in combination, by molestation and 
intimidation, or by criminal violence, interfere with the free flow of labor 
to an employer, does not necessarily give such employer the right to 
come into a court of equity and procure an injunction for his protection. 
The employer, complainant, must show not only that the conduct of 
the defendants in combination unlawfully obstructs him, the com- 
plainant, in enjoying his natural expectancy in respect of the labor 
market, but that the natural and proximate result of the unlawful con- 
duct complained of will be to inflict upon him, the employer, substantial 
money damages, for which the remedy at law is inadequate. The 
injunction, at the instance of an employer, in these strike cases was 
forced out of courts of equity because the situation presented was one 
where, without injunctive relief, ruinous loses to the complainant would 
be inevitable. Railroads and large plants of machinery were paralyzed, 
aggregations of capital lay idle, while the persons acting in combination, 
who, by their interference with the free labor market, had caused, and 
were continuing this great pecuniary loss, were themselves irresponsible 
pecuniarily. It is to this class of cases, in my judgment, that the strike 
injunction should, under present social and business conditions, as far 
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as possible, be confined. Courts of equity should be cautious in under- 
taking to regulate by injunction the annoying conduct of a combination 
of individuals at the instance of complainants, whose only complaint 
is that their political, social or religious activities are interfered with, 
or their amusements curtailed. ‘The elemental right of the employer 
of labor which the courts recognize to-day no doubt is the right to 
employ, while the corresponding right of the workman is the right to 
be employed. In other words, the right to buy labor and the right 
to sell labor are recognized by the law, and their enjoyment is greatly 
impaired or destroyed unless freedom in the labor market—freedom 
on both sides of the labor market—is maintained. Each party to a 
contract for the sale of labor has an interest in the freedom of the other 
party with respect to making the contract. But I know of no case 
where a court of equity has recognized this right and protected it by 
means of an injunction where the violation, or the continued violation, 
of the right would not result in irreparable damage of a substantial 
character for which the remedy at law by an action for damages would 
be inadequate. 

It is not every person who wishes to hire a servant or engage an 
agent for any one of the innumerable purposes for which servants and 
agents are employed who can come into a court of equity and obtain 
an injunction for the protection of his right to employ, and for the 
removal of obstacles in the way of its exercise. At the present stage 
of the development of strike and boycott law there are innumerable 
situations in which one desiring to enjoy the right to employ or the 
right to be employed would not be allowed an injunction for his pro- 
tection, because, while his social, moral, or even legal right may have 
been violated, the damage is not of a kind or nature to justify interference 
on his behalf by a court of equity. I do not know that courts of equity 
have as yet undertaken to grant injunctions in strike or boycott cases 
unless the complainant has shown substantial pecuniary loss in respect 
of his property, including his business, for which an action at law was an 
inadequate remedy or where he has shown that the conduct complained of 
deprived him of his right to make a living—deprived him of the means 
of a livelihood. 

In the present case the complainants composing, or at least repre- 
senting, the International Association of Machinists do not claim that 
they are suffering any substantial money loss from the alleged unlawful 
interference of the defendants with the complainants’ pickets. 
This association apparently has little, if any, capital invested 
in any way. and it does not appear to be conducting any 
trade or business of any kind. Its objects are not to make gain for its 
members as partners in business, using and seeking to acquire property. 
Its objects are largely benevolent. It is true that among its objects as 
set forth in the bill of complaint, and therein declared to be the business 
of the association, is to “provide financial assistance to members attain- 
ing the age of sixty-five years and upwards, and to provide death 
benefits to all members in good standing for more than six months;” 
but it does not appear that the association has actually established such 
a pension and death benefit system, nor does it appear that any conduct 
of the defendants complained of has interfered with the operation and 
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maintenance of such a system. The business of the association which 
is alleged to have been interfered with is rendering assistance to work- 
men in the successful maintenance of a strike. 

If benevolent operations are entitled to the same protection by 
injunctions against combinations with a view to the preservation of a 
free labor market for their benefit it might be argued with some force 
that before an injunction should issue in this case the proofs ought to 
show that the cause of the employees is just—the merits of the strike 
ought to be passed upon and determined. This would be strange work, 
indeed, for the Court of Chancery to undertake to do. 

The right of partners or voluntary associates who are engaged 
in supporting a strike to freedom in the labor market, so that they 
can readily employ pickets and other agents in carrying on their side 
of the industrial war, has certainly never been recognized by a 
court of equity as a proper subject of protection by means of an injunc- 
tion. No such right, on the other hand, has been recognized and pro- 
tected for the benefit of persons engaged in resisting a strike. If the 
New York Metal Trades Association, with its large and powerful 
combination of employing partners, corporations and individuals, should 
file a bill against the complainants to secure an injunction, protecting 
them, the Metal Trade Association, in employing detectives, agents and 
pickets to assist the W. & A. Fletcher Company in this contest with 
its employees on strike, it seems to me the case would present the 
same fatal defect which is exhibited in this present case. What a court 
of equity will protect by an injunction in a proper case are the rights 
of the two parties directly interested in this conflict, W. & A. Iletcher 
Company and their employees—the right of the one to employ and 
the right of the other to be employed; the right of both to have a free 
labor market upon which an opportunity to make money and making a 
living depends. Ifthe New York Metal Trades Association—this power- 
ful combination of employers—should undertake to deprive the complain- 
ants, as machinists, as workmen seeking to sell their labor, of all oppor- 
tunities for employment other than by the Fletcher Co., and in carrying 
out this purpose should molest and intimidate, or in various ways annoy 
or injure, the proprietors of machine shops who otherwise would be 
willing to employ the complainants, then, it seems to me, the complain- 
ants would be entitled to an injunction from a court of equity under 
principles which are now well settled, unless the more or less definite 
amount of the damages suffered by the complainants and the pecuniary 
responsibility of the defendants would relegate the complainants to a 
court of law for their remedy. On this point, however, it is not neces- 
sary to express any opinion in this case. 

[In connection with the consideration of the principle that an injunc- 
tion is issued in strike cases only where the remedy at law is inadequate, 
it is important to note that the complainants present no proof whatever 
that the defendants, or at least the principal defendants, are insolvent. 
On the contrary, the affidavits on behalf of the W. & A. Fletcher Com- 
pany stand uncontradicted to the effect that that company is entirely 
solvent, and able to discharge all pecuniary obligations which may be 
placed upon it. 
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I do not want either party to this case to understand that I have 
undertaken to lay down with accuracy the entire strike law applicable 
to this present case or suggested by it. The primary rights which are 
violated by strikes and boycotts, and the remedial rights which thereby 
arise, are far from a condition of complete development or accurate 
definition. The law of this whole subject is to a large extent unsettled, 
and involved in dispute and difference of opinion among judges and 
text writers. In this condition of the law it is certainly safe to hold 
that in a novel case like this a preliminary injunction, at least, ought 
not to be issued, where the complainants do not show any substantial 
pecuniary damage, and it appears that the defendants, or some of them, 
are amply responsible for any money damages which may be recovered 
against them in an action at law. 

It must be borne in mind that the damages to the pickets which 
have been caused by their wrongful exclusion from employment are to 
be sharply distinguished from any damages which the complainants may 
have suffered on that account. It does not satisfactorily appear in this 
case that any department of benevolent effort, or any lawful business of 
the complainants in which these pickets were employed, has been 
impaired in efficiency or suffered actual pecuniary loss by reason of 
the alleged outrages to which the pickets have been subjected, or by 
reason of the driving of the pickets from their posts. 

If an injunction should issue in this case, it seems to me it would 
have to be based upon a principle far broader than any which has yet 
been laid down in any reported case-—a principle as broad as this: that a 
court of equity will protect, by an injunction, the right of every man 
to enjoy a free labor market, the right of every employer to have labor 
flow freely to him, and the right of every employee to have employers 
left free to give him work—without reference to whether the invasion 
of the right complained of catises great damages or trifling damages; 
damages readily measured in money, or damages difficult of exact ascer- 
tainment; damages for which a judgment could be collected, or damages 
for which a judgment would be wholly uncollectible. 

| should advise that the motion for a preliminary injunction be 
denied, with costs. 

NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions). 

Water courses—Pollution by sewage—Injunction.—Act March 24, 
1897 (P. L., p. 99), section 1, provides that no person shall discharge 
into certain parts of a certain stream any sewage from certain structures, 
Section 2 provides that no person shall maintain certain structures 
within such distance of such parts of the stream as will make the drainage 
therefrom liable to drain into the stream. Section 7 (page 101) pro- 
vides that any of certain boards of health may file a bill in the Chancery 
court to enjoin maintenance of anything prohibited by the act. Section 
& provides, if it is ascertained that anything is maintained contrary to 
the-act, said court may abate it. Held, that in such a suit by a board 
of health the only jurisdiction is to abate the structure, so that a prelim- 
inary injunction against the flowage of sewage can not be ordered. 
soard of Health of City ef Paterson v. City of Summit. (Mr. Michael 
Dunn for the motion. Mr. C. N. Williams and Mr. R. V. Lindabury 
opposed). Opinion by EMERY, V. C. (orally), October 29, 1903. 
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Answer—Insufficiency.—An answer is only insufficient when a por- 
tion of a bill to which the complainant is entitled to an answer has not 
been answered, and is not insufficient because not presenting an equita- 
ble defense. Steepy v. Public Service Corp. of New Jersey. (Mr. John 
H. Backes for complainant. Mr. R. S. Woodruff for defendant). 
Opinion by REED, V. C., November 13, 1908. 


Estate for the life of another—Married woman as owner—Devise.— 
Under section 1 of the act concerning wills (Gen. St., p. 3757), providing 
that estates per autre vie shall be devisable, failing which they should 
go to the personal representatives, to be distributed the same as per- 
sonalty, such an estate belonging to a married woman who dies before 
the cestui que vie passes by her will as realty, free from any claim of 
the husband thereto as personalty by virtue of his jus mariti. fF olwell 
v. Folwell. (Mr. Norman Grey for complainant. Mr. John F. Harned 
for defendant). Opinion by REED, V. C., November 13, 1903. 


NEW JERSEY 8UPREME COURT. 
(Abstracts of Recent Opinions). 

Chattel mortgage — Consideration — Affidavit.—1. The affidavit 
annexed to a chattel mortgage stated the true consideration to be five 
hundred and twenty dollars, “being the purchase price of the within- 
named goods.” ‘The affidavit referred to the mortgage, which disclosed 
that seventy-five dollars of the purchase price was payable in cash upon 
the delivery of the goods. The affidavit and chattel mortgage read 
together fairly disclose the true consideration. 2. The affidavit stated 
that the sum of four hundred and forty-five dollars was due on the 
mortgage. The mortgage disclosed that this balance of the purchase 
price was payable in monthly installments. No part of the balance was 
payable at the time the affidavit was made. The affidavit is not defective 
for this reason. 3%. The word “due” in this case is properly construed 
to signify the present existence of a debt payable hereafter. 4. In the 
absence of proof of the date of execution of an undated chattel mort- 
gage it can not be assumed that it was executed prior to the date when 
it was proved by the subscribing witness. Metropolitan Store and 
Saloon Fixture Co. v. Albrecht. (Mr. William [. Garrison for appel- 
lant. Mr. Eli H. Chandler for appellee). Opinion by SWAYZE, J., 
November 9, 1903. 


Appeal—New trial——The act entitled “An act to provide for and 
regulate appeals from any district court in any city of the state to the 
Supreme court,” approved April 3, 1902 (P. L., p. 565), does not give 
a right of appeal from an order of the district court refusing a new trial. 
Mitchell v. Erie R. Co. (Messrs. Corbin & Corbin for appellant. Mr. 
E. W. Arrowsmith, jr., for appellee). Argued before Van Syckel and 
Fort, JJ. Opinion by FORT, J., November 9, 1903. 


Fraudulent conveyances—Joint creditors—Accord and satisfaction. 
—One of several joint creditors may lawfully enter into and consummate 
an accord and satisfaction with the debtor, and thus discharge the debt; 
and the fact that in making the arrangement he is influenced by kindness 
toward the debtor is not of itself evidence of fraud to defeat the trans- 
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action. Ely v. Ely. (Mr. Alan H. Strong for plaintiffs. Mr. Aaron 
V. Dawes for defendant). Argued before Gummere, C. J., and Hen- 
drickson, Pitney and Dixon, JJ. Opinion by DIXON, J., November 
9, 1903. 


Municipal corporations—Common council—Vacancies.—1. Under 
the Borough act of 1897 (P. L., p. 285), an appointment to fill a vacancy 
in common council must be confirmed by a majority of the whole council. 
2. Notice of an application by a private relator for leave to file an 
information in the nature of a quo warranto to test title to a municipal 
office need not be given to the attorney general. Day v. Lyons. (Mr. 
William M. Seufert for relator. Messrs. Corbin & Corbin for defendant). 
Argued before Garrison, Garretson and Swayze, JJ. Opinion by GAR- 
RISON, J., November 9, 1903. 


Municipal corporations—Ordinances—Fares in city.—1. It is within 
the power of Atlantic City to pass ordinances regulating the business 
of driving omnibuses, automobiles or locomobiles, and fixing the fares 
to be charged. 2. An ordinance making it unlawful for the driver to 
refuse to convey any passenger in Atlantic City is a reasonable exercise 
of power. Atlantic City v. Fonsler. (Mr. William I, Garrison for the 
prosecutor. Mr. Harry Wootton for defendant). Argued before Garri- 
son, Garretson and Swayze, JJ. Opinion by GARRETSON, J., 
November 9, 1903. 


Municipal corporations—Change of grade—Assessment of damages. 
—The Circuit court of Essex county granted a rule to show cause why 
an assessment of damages made by the board of assessment should not 
be set aside, and, after hearing testimony, the rule was made absolute, 
and the assessment was referred back to the board for revision and 
correction. Thereupon the city, before the assessment was corrected, 
sued out a writ of certiorari to set aside the order of the Circuit court 
in making the rule to show cause absolute. Held, that the issuing of 
the writ was premature; that certiorari will not lie until the assessment 
is revised and confirmed, and then only to correct error in law if an 
erroneous principle is adopted in laying the assessment, but not to 
review the finding of facts. Mayor, Etc., of City of Newark v. Weeks. 
(Mr. Malcolm MacLear for the city. Messrs. Ek. A. & W. T. Day for 
defendant). Argued before Van Syckel and Fort, JJ. Opinion by 
VAN SYCKEL, J., November 9, 1903. 


Certiorari—Elections—Certificate of election—1. An order of a 
justice of the Supreme court, made in a recount under the Election 
law (P. L. 1898, pp. 310, 311, Secs. 159, 160), can not be reviewed upon 
certiorari, unless in the proceedings the justice has exceeded his juris- 
diction. 2. The justice in such a proceeding has no jurisdiction to make 
an order revoking the certificate of the canvassing board, unless the 
recount shows some other person to have been elected by a majority 
of the votes cast. If there be a tie vote shown by the recount no 
certificate can be issued by the justice. Kehoe v. Stagmeier. (Mr. 
Peter W. Stagg for prosecutor. Mr. Ernest Koester for respondents). 
Argued before Van Syckel and Fort, JJ. Opinion by FORT, J., Novem- 
ber 9, 1903. 
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Conditional sale—Rent of personalty.—An instrument in the form 
of a lease, transferring personal property for a fixed term, reserving a 
rent, with a provision for the return of the property at the end of the 
term or sooner upon the failure to comply with the requirements con- 
tained therein, is not a contract for the conditional sale of goods and 
chattels required to be recorded by section 71 of an act respecting con- 
veyances. Revision 1898 (P. L. 1898, p. 699), Singer Mfg. Co. v. D. 
Wolff & Co. (Mr. I. Faeber Goldenhorn for appellants. Mr. Edwin A. 
Rayner for appellee). Argued before Garrison, Garretson and Swayze, 
JJ. Opinion by GARRETSON, J., November 9, 1903. 

Descent and distribution—Children omitted from will—1. An 
after-born child of a married woman dying testate succeeds, under the 
provisions of section 21 of the “act concerning wills,’ approved April 
15, 1846 (8 Gen. St., p. 8760, Sec. 19), to the same portion of her mother’s 
estate as such child would have been entitled to had her mother died 
intestate. 2. The words “testator” and “father,” as used in the twenty- 
first section of the “act concerning wills,’ by virtue of the provisions 
of section 9 of the “act relative to statutes,” approved March 27, 1874 
(Rev. St. 1874, p. 833), will be held to include “testatrix”’ and “mother.” 
Walker v. Hyland. (Messrs. Corbin & Corbin for Christian Handel. 
Messrs. Fagen & Murphy for Michael E. Hyland and Michael E. Hyland, 
guardian of Annie Gluck Hyland, infant). Argued before the Chief 
Justice and Hendrickson, Pitney and Fort, JJ. Opinion by FORT, J., 
November 9, 1903. 


Street railways—Collision with wagon—Contributory negligence.— 
1. When a person drives upon a trolley track and comes in collision 
with a car, in order to charge the trolley company with negligence he 
must show that the motorman, by the exercise of due care, could have 
avoided the injury to him. 2. If a person drives upon a trolley track 
without exercising reasonable observation to ascertain whether there is 
danger from an approaching car he is guilty of contributory negligence. 
Solatinow v. Jersey City, H. & P. St. Ry. Co. (Mr. Edward F. Merrey 
for plaintiff. Mr. W illiam B. Gourley for defendant). Argued before 
Van Syckel and Fort, JJ. Opinion by VAN SYCKEL, J., November 
9, 1903. 


Negligence—Damages—FEvidence.—Where the character of a 
child’s injuries, caused by the negligence of defendant is severe, and 
it is improbable that he will ever entirely recover from their effects, a 
verdict of cne thousand five hundred dollars will not be set aside as exces- 
sive. Richter v. Excelsior Brewing Co. (Mr. Edward P. Johnson, jr., 
and Mr. George Holmes for the rule. Mr. Horace L. Allen opposed). 
Argued before Gummere, C. J., and Dixon, Hendrickson and Pitney, JJ. 
PER CURIAM, November 9, 1903. 


Violation of ordinance—Conviction.—Where a conviction for a vio- 
lation of an ordinance fails to set out the offense of which the defendant 
is convicted, and the names of the witnesses sworn on the trial, the 
judgment will be set aside. Leek v. Kreps, Justice of the Peace. (Mr. 
Spencer Simpson for prosecutor). Argued before Garrison, Garretson 
and Swayze, JJ. Opinion by GARRETSON, J., November 9, 1903. 


\ 
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Venue—Injury to real property—An action for damage to real 
property must be tried in the county where the property is located. 
Koorie v. Wichmann. Argued before Van Syckel and Fort, JJ. 
PER CURIAM, November 9, 1903. 


City employee—Contract with janitor—1. A janitor of a city police 
station is a municipal employee, and not the holder of a public office. 2. 
The appointment to such a position in the city of Orange, and its accept- 
ance, constitute a contract between the municipality and its employee, 
voidable by the former in accordance with section 8 of the city charter. 
Horan v. Orange, 33 Atl. 944, 58 N. J. Law, 533, and Hardy v. Orange, 
42 Atl. 581, 61 N. J. Law 620, distinguished. Dolan v. City of Orange. 
(Mr. Leonard Kalisch for prosecutor. Mr. Thomas A. Davis for 
defendant). Argued before Garrison, Garretson and Swayze, JJ. 
Opinion by GARRISON, J., November 9, 1903. 


Foreign insurance company—Action—Service of summons.—A 
return upon a summons served upon a foreign insurance company under 
the provisions of section 59 of “An act to provide for the regulation and 
incorporation of insurance companies and to regulate the transaction 
of insurance business in this state,” approved April 3, 1902 (P. L., p. 
430, c. 134), “that it was served upon the defendant at the State House, 
in the city of Trenton, N. J., in the office of the Commissioner of Bank- 
ing and Insurance,” is not vitiated by the addition to the return that 
it was served, as above stated, “by giving and delivering to the Deputy 
Commissioner of Banking and Insurance a true copy thereof.” United 
States, to Use of Sayre & Fisher Co., v. Griefen. (Mr. Alan H. Strong 
for the motion. Mr. J. Kearney Rice opposed). Argued before Gar- 
rison, Garretson and Swayze, JJ. Opinion by GARRETSON, J., 


November 9, 1903. 


Judgment by default—Opening.—Where a plea was prepared and 
verified, and duly mailed to the clerk of the Supreme court in time 
for filing within the time limited by law, and was undoubtedly lost in the 
mail, and a judgment by default was entered, and it appears that 
defendant has a defense which he should be permitted to have passed 
on by the jury, the judgment will be opened to let him plead, the lien 
of the judgment remaining as security for the satisfaction of any judg- 
ment plaintiff may recover. Boyd. v. Williams. (Messrs. Reed & 
Coddington for plaintiff. Mr. Isaac P. Runyon for defendants). Argued 
before Van Syckel and Fort, JJ. Opinion by FORT, J., November 
9, 1903. 


Fixtures—Landlord and tenant.—Mirrors resting on mantels or 
slabs and secured at the top by iron spikes driven into the wall, through 
which screws were driven into the mirror frames, which had been 
treated by the owners, both of the personal property and the realty, 
as personal property, are, under the circumstances of this case, held 
to be personal property, although the frames were painted in the same 
style as the woodwork of the room. Cranston v, Beck. (Mr. Corra N. 
Williams for plaintiff. Mr. George S. Hobart (Corbin & Corbin on his 
brief) for defendant). Argued before Garrison, Garretson and Swayze, 
JJ. Opinion by SWAYZE, J., November 9, 1903. 
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Sale—Breach of warranty.—1. In an action for breach of an express 
contract of warranty on the sale of a chattel scienter in the defendant 
need not be proven. 2. The case of McGlade v. McCormick, 31 Atl. 
460, 57 N. J. Law 480, distinguished. Becker v. Atchason. (Mr. Corra 
N. Williams for appellant. Mr. William A. Lord for appellee). Argued 
before Van Syckel and Fort, JJ. Opinion by VAN SYCKEL, J., 
November 9, 1908. 


Negligence—Dangerous premises—Injury to licensee——The owner 
of premises, who, by invitation, express or implied, induces a person 
to come upon his premises, is under a duty to exercise ordinary care to 
render the premises reasonably safe for the purposes embraced in the 
invitation. Smith v. Jackson. (Mr. Samuel Kalisch for appellant. 
Mr. Samuel F. Bigelow for appellee). Argued before Van Syckel and 
Fort, JJ. Opinion by FORT, J., November 9, 1903. 


Pleading—Amendment.—A district court has power to amend the 
pleadings by striking out at the trial, on the plaintiff's motion, one of 
two defendants sued jointly. Lambeck v. Stiefel. (Mr. Algernon T. 
Sweeney for appellant. Messrs. Vredenburgh, Wall & Van Winkle for 
appellee. Argued before Van Syckel and Fort, JJ. Opinion by FORT, 
J., December 9, 1903. 


Real Estate Agents—Commissions.—A contract between a real 
estate agent acting for the vendor and real estate agents acting for the 
vendee to share between them the difference between the price paid by the 
vendee and the price received by the vendor, which contract is unknown 
to the vendee, is not enforceable. Howard v. Murphy. (Mr. I. Faeber 
Goldenhorn for appellant. Mr. William F. Midlige for appellees). 
Argued before Garrison, Garretson and Swayze, JJ. Opinion by 
SWAYZE, J., November 9, 1903. 

Nonsuit—When granted.—lf, when the plaintiff rests, there be no 
evidence from which the jury may reasonably infer that the defendant’s 
negligence caused the injury complained of, the plaintiff should be non- 
suited. Kelly & McAlinden Co. v. Central R. Co. (Mr. George Holmes 
and Mr. Pierre P. Garvin for appellant. Mr. Charles C. Hommann for 
appellee). Argued before Van Syckel and Fort, JJ. Opinion by FORT, 
J., November 9, 1903. 


Vicious dog—Liability of owner.—The possessor of a dog is liable 
for an injury committed by the dog, if he had notice of his mischievous 
propensities. Gladstone v. Brunkhurst. (Mr. Alex. Simpson for 
appellant). Argued before Garrison, Garretson and Swayze, JJ. 
Opinion by GARRETSON, J., November 9, 1903. 


Railroads—Negligence—Persons on track—Contributory negli- 
gence—Failure to listen —Where an obstruction prevents one approach- 
ing a railroad track from having a view thereof, he is guilty of gross 
negligence in failing to listen for a train. Sulder v. Pennsylvania R. Co. 
(Mr. James B. Vredenburgh for plaintiff in error. Mr. William J. 
Kearns for defendant in error). Argued before Gummere, C. J., and 
Dixon, Hendrickson and Pitney, JJ. PER CURIAM, November 9, 


1903. 
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Limitations—New promise—Acknowledgment by agent—Demand 
notes—Theory of action.—1. Under Gen. St., p. 1976, Sec. 10, requiring 
that an acknowledgment, to defeat the operation of limitations, must be 
in writing, signed by the party charged thereby, a written promise to pay 
a note by an agent of the person bound thereby is insufficient. 2. 
Where a note is payable on demand, with interest, limitations begin 
to run in favor of the maker from the execution. 3%. Where an action 
on a note is tried on the theory that it was barred unless it was taken 
out of the operation of the statute by a new promise, plaintiff can not 
claim on appeal that, as the note bore interest, it did not become due 
until actual demand. De Raismes v. De Raismes. (Mr. William R. 
Barricklo for plaintiff. Mr. Frank B. Colton for defendant). Argued 
before Gummere, C. J., and Dixon, Hendrickson and Pitney, JJ. 
Opinion by GUMMERE, C, J., November 17, 1903. 


Foreign corporations—Statutes—Right to maintain action.—P. L. 
1896, p. 307, Sec. 97, provides that every foreign corporation, before 
transacting business, shall file a copy of its charter, etc., whereupon the 
secretary of state shall issue a certificate authorizing it to do business; 
and section 101 provides that, when another state imposes any greater 
penalties on corporations of New Jersey than the laws of New Jersey 
impose upon corporations of that state, the same penalties shall be 
imposed on corporations of such other state doing business in New 
Jersey. Held, that a corporation of Pennsylvania can not maintain an 
action for goods sold before it obtained its certificate, it appearing that, 
under the law of Pennsylvania, a foreign corporation may not maintain 
an action on a contract where it has not complied with the Pennsylvania 
statute requiring foreigi corporations to file a statement, etc. Wolf v. 
Lancaster. (Mr. Charles C. Babcock and Mr. P. T. Shinn for plaintiff. 
Messrs. Wilson, Carr & Stackhouse for defendants). Argued before 
Van Syckel and Fort, JJ. Opinion by VAN SYCKEL, J., November 
20, 1903. 


Wrongful death—Damages—Evidence.—1. A verdict can not be 
sustained upon a theory of the law contrary to that upon which the 
case was submitted to the jury. 2. In an action for death of a boy 
thirteen years of age, where the father was the sole beneficiary of the 
action, it appeared that the father had for three years abandoned his 
wife and family, including this son, and had entered into a bigamous 
marriage with another woman, by whom he had had a child, and with 
whom he was living at the time the son met his death. The decedent 
was living with his mother and was earning fifty cents per day at the 
time of his death. Held, under the circumstances of the case, that the 
expectation of substantial pecuniary benefit to the father from the con- 
tinued life of the son was so remote that a verdict of two thousand five 
hundred dollars damages was clearly excessive. Cook v. American E. 
C. & Schultze Gunpowder Co. (Mr. George T. Werts for plaintiff. 
Mr. Michael Dunn, Mr. Willard W. Cutler and Mr. J. W. De Yoe for 
defendant). Argued before Gummere, C. J., and Dixon, Hendrickson 
and Pitney, JJ. Opinion by PITNEY, J., November 20, 1903. 
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STATE NOTES. 


Congressman William M. Lan- 
ning, of Trenton, has taken a 
partner, Mr. John V. B. Wicoff, 
who has been serving in his office. 
The firm name is Lanning & 
Wicoff. The absence of Judge 
Lanning, required by his Congres- 
sional duties, made this step neces- 
sary. 

On December 19 the Atlantic 
County Bar held a memorial ses- 
sion at the court to honor the late 
Judge J. H. Nixon and the late 
Samuel H. Grey, formerly Attor- 
ney General. Addresses were made 
by Prosecutor Abbott and Messrs. 
Crandall, Higbee, Chandler and 
Judge Endicott. 

On Wednesday, January 6, oc- 
curred the death of Mrs. Della A., 
widow of the late Chief Justice 
Depue. She died at her home in 
iYewark in her seventy-fifth year. 

Mr. Justice Swayze presided at 
the opening of the January term of 
the Union Circuit in the absence 
of Mr. Justice Van Syckel, who was 
ill, 

Judge Garret D. W. Vroom, of 
Trenton, has formed a partnership 
with Messrs. John M. Dickinson 
and Scott Scammell, the firm name 
being Vroom, Dickinson & Scam- 
mell. 

The Camden County Bar Asso- 
ciation held a memorial meeting, 
December 19, and resolutions were 
presented by ex-Judge Pancoast on 
the death of ex-Attorney General 
Grey, Judge James H. Nixon, City 
Counsel Henry M. Snyder and 
Sheriff Mines. Eulogies were de- 
livered by ex-Judges Hugg, Arm- 
strong and Carrow, Judge Joline 
and Messrs. Scovel, Drake and 
Semple. The resolutions as to ex- 
Attorney General Grey and ex- 
Judge Nixon appear elsewhere. 


In the December number of the 
Journal, page 380, a list of thirty- 
six admissions of attorneys to the 
New Jersey Bar at the November 
term was published. There was 
inadvertently omitted the name of 
Mr, Edmund C, Gaskill, jr., of At- 
lantic City. There were sixty- 
eight persons in all who took the 
November examinations for attor- 
ney’s license, of which number 
thirty-seven passed and thirty-one 
failed. 


STATE BAR EXAMINATIONS HELD 
AT TRENTON, NOV. 5, 1903. 


ATTORNEYS QUESTIONS. 


To what extent may judgment in 
case of impeachment extend? Is 
the party convicted liable to further 
punishment? 

Does the New Jersey constitu- 
tion permit legislation depriving 
persons of the right of suffrage? 

A, through fraudulent represen- 
tations as to his financial standing, 
secured the sale of goods to him- 
self by B upon credit. Discover- 
ing the fraud, what remedies has 
B? 

(a) A horse is given to A and 
B absolutely. A dies. Under the 
common-law rule, in whom would 
the title be? (b) If A had sold his 
interest to C, and C died, in whom 
would the title be? 

If hired goods be taken during 
the term of hiring from the hirer 
and be converted to the use of the 
taker, who may maintain suit for 
their recovery, the owner or the 
hirer? 

A purchased a rope from B, stat- 
ing that it was bought for raising 
pipes of wine. B made no promise 
that the rope was sufficient for that 
purpose. B attached the rope to 
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A’s crane. Soon afterward the 
rope broke, and the falling pipe 
bursting, the wine was lost. A 


sued B for the damage caused 


him. Can he recover? 

Can a contract be enforced, (a) 
if any part of the consideration is 
illegal; (b) if the consideration be 
iegal, but of two separable things 
to be done one is legal and the 
other illegal? 

A debtor who owed the same 
person two debts, one barred by 
the statute of limitations and the 
other not, made a payment to his 
creditor without specifying how it 
should be applied. The creditor 
appropriated the payment to the 
debt that was barred by statute. 
Had he the legal right to do so? 

B was a member of two firms, A 
& Co., and C & Co. A & Co. was 
indebted to C & Co., and refusing 
to pay, C & Co. brought suit at 
law against A & Co. to recover. 
Can C & Co. maintain their suit? 

If an agent acting contrary to his 
instructions informs his principal of 
what he has done and the principal 
neither approves nor disapproves, 
is the principal liable? 

Is the following instrument a 
negotiable promissory note? 

“$50 Branch Brook, N. J., 
October 20, 1908. 

Four months after date, I prom- 
ise to pay to the order of M. W. 
Wilson fifty dollars at my store (or 
in goods on demand), value re- 
ceived. W. M. SLOAN.” 

In an action of trespass for an 
entry on lands it appeared that the 
defendant, a sheriff, had, in enforc- 
ing an execution, entered plaintiff's 
Louse, taken possession of goods, 
and had remained in the house in 
passession of the goods an unrea- 
sonable time. Judgment for 
whom? 

A, in an angry manner, points 


an unloaded gun at B and snaps 


it with the apparent purpose of 
shooting. The gun is known by 
A to be unloaded, but B does not 
know the fact and has no reason 
te suppose that the gun is not 
loaded. Is A liable to B for an 
assault ? 

A, when about to discharge a 
gun unlawfully at B, is jostled by 
C just as the gun is fired, and the 
direction of the shot is changed 
so as to cause D to be hit. Is A 
guilty of a battery? 

A, an attorney, had bonds of the 
value of $2,000 belonging to his 
client, B, in his possession. He 
improperly sold them and paid the 
proceeds to his general balance at 
his bankers, and drew checks for 
his own purposes. He afterwards 
paid other moneys of his own into 
the account, and at his death about 
$3,000 stood to his credit. The 
estate of A was insolvent. Advise 
B as to his rights, 

A deed delivered by A to B con- 
veyed the title to two lots, when 
in fact it was intended by both 
parties to pass the title to one only. 
A discovering the mistake, de- 
manded that B reconvey the lot 
which had been included in the 
deed through error. B refused to 
comply with A’s_ request. (a) 
What proceeding would you take 
in A’s behalf? (b) Could this pro- 
ceeding be maintained if B had, 
prior to the institution thereof, 
conveyed both lots to C, who paid 
value and had no notice of the mis- 
take? 

A purchased personal property 
of B. The purchase price has not 
been paid. C claims that the prop- 
erty belonged to him and not to B, 
and calls upon A to pay him. Can 
A maintain an action of inter- 
pleader against B and C? 

A testator bequeathed his gold 

watch and chain to B. By a sub- 
sequent provision of the same will 
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he gave the watch and chain to C. 
Is B or C entitled to take? 

A, who was indebted to B, ap- 
pointed the latter executor of his 
will. B qualified. The estate of A 
is not sufficient to pay his indebted- 
ness. What are the rights of B (a) 
at the common law; (b) under the 
statute? 

(a) In an action of tort for injur- 
ies to the person of a wife, is it 
necessary that the husband join? 
(b) In an action of tort for injuries 
to the property of the wife, must 
the husband be joined? 

What is duplicity in pleading? 

A declaration set out a bond for 
$1,000, conditioned to pay $500 on 
July 1, 1903, which date was before 
beginning the action. The declara- 
tion did not allege non-payment. 
Defendant demurs. Who is en- 
titled to judgment? 

A farm was devised to A for life, 
remainder in fee to X. The life- 
tenant is in possession. Your 
client claims the whole title in fee 
under a deed from the devisor. 
Fe wishes to establish his title and 
get possession. (a) What action 
do you advise? (b) Against whom 
do you bring it? 

Defendant demurs to a declara- 
tion on the ground of uncertainty 
only. The declaration does not 
state a cause of action. At the ar- 
gument defendant objects to the 
declaration on the latter ground. 
May he be heard on that point? 

On a bill to set aside a contract 
for fraud the proofs showed no 
fraud, but mutual mistake in the 
making of the contract. Com- 
plainant asks for a decree on the 
bill a> filed, setting aside the con- 
tract on the ground of mistake. 
Should he have it? 

A bill seeks discovery of a deed 
material to the issue, and charges 
that it is in possession of defend- 
ant’s agent, and that defendant 


knows that fact. The answer de- 
nies knowledge of the fact, but is 
silent as to the agent’s possession: 
Complainant excepts for  insuf- 
ficiency. Is the answer sufficient? 

In bringing suit to recover prop- 
erty which is in possession of trus- 
tees, who must be made defend- 
ants? (a) Inanactionatlaw? (b) 
In a suit in equity? State some 
exceptions to the rule in equity. 

In an action in equity, if there be 
an adult defendant and an infant 
defendant and neither of them 
pleads, demurs or answers within 
time, what steps should complain- 
ant take next against the defend- 
ants? 

On an issue of title to a horse, 
plaintiff, at the trial, offers in evi- 
dence a letter written by his father 
to him (plaintiff), in which occurs 
the sentence, “The horse which I 
gave you must be in lieu of the 
usual Christmas gift.” It is ad- 
mitted that the horse formerly be- 
longed to his father, who is living. 
On defendant’s objection, the court 
excluded the letter as hearsay. 
Was the court’s ruling correct? 

The executor of A sues upon a 
note made to his testator. Defend- 
ant now offers to prove by his own 
testimony that he paid the note in 
A’s lifetime to the latter’s agent. 
The agent is now dead. Plaintiff 
objects. Is the evidence admissi- 
ble? 


COUNSELORS’ QUESTIONS. 


Under an execution in favor of 
the United States against A the 
United States marshal seized in 
New Jersey the property of B, who 
brought an action of replevin in 
the New Jersey Supreme court 
against the marshal to recover his 
property. Had the state court 
jurisdiction in the case? 

Is a state regulation of fares on 
ferries on navigable waters be- 
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tween different states repugnant to 
the constitutional powers of Con- 
gress to regulate commerce among 
the several states? 

Is a defendant sued in New Jer- 
sey on a judgment against him in 
a Pennsylvania court prevented by 
the provision of the United States 
Constitution that “full faith and 
credit shall be given in each state 
to the public acts, records and 
judicial proceedings of every other 
state” from questioning the con- 
clusiveness of the Pennsylvania 
judgment when its record shows 
that the defendant was brought 
into court by publication only? 

G, under indictment for assault 
and battery, was discharged by the 
court for want of prosecution. 
Being again indicted for the 
same offense, his counsel pleaded 
the former discharge at Bar, to 
which plea a demurrer was filed 
on behalf of the state. Should the 
demurrer be sustained? 

Is the destruction of private 
property by a citizen, acting as an 
individual, in the abatement of a 
public nuisance at common law, a 
taking of private property for pub- 
lic use without compensation in the 
sense of the constitution? 

B loaned $500 to A. A execut- 
ed a mortgage on land to B to 
secure repayment, and deposited it 
with C until he should have an 
opportunity to acknowledge it, 
when C was to deliver it to B. A 
never acknowledged the mortgage, 
but C, after B’s death, delivered it 
to B’s administrator, who brought 
suit to foreclose it. A defended the 
suit on the ground that the deliv- 
ery of the mortgage to C was an 
escrow. Is the defense a good 
one? 

X conveyed a lot of land to Y for 
life; remainder in fee to the eldest 
son of Z. Y died one hour before 
Z’s eldest son was born. Is the 
remainder good? 


What is an executory devise? 
Give an example, 

A leased a farm to Bb for ten 
years. 8B died at the expiration of 
five years from the date of the 
lease and made A the executor of 
his will. Did the remainder of B’s 
term merge in A’s fee? 

A, to protect his property against 
his creditors, mortgaged it to B, 
who gave A _ no_ consideration 
therefor. Can B enforce the pay- 
ment of the mortgage by fore- 
closure? 

A, a mortgagor, in possession of 
the mortgaged lands, failed to pay 
the taxes assessed against the 
same. The lands were sold for 
non-payment of the taxes. A 
purchased at the tax sale. Can A 
successfully defend an action to 
foreclose the mortgage by setting 
up the tax title? 

A, a creditor of B, acquired a 
lien on the property of the latter 
by force of proceedings under the 
Attachment act. Prior to recover- 
ing judgment in these proceedings 
A filed a bill in equity to set aside a 
conveyance made by B, as in fraud 
of his creditors. Can this action be 
maintained? 

A and B were partners. They 
agreed to dissolve the firm, A tak- 
ing over all assets and assuming all 
liabilities. C is a creditor of the 
firm. May C maintain an action 
against A alone? 

A and B were partners, under 
the firm name of “A & Co.” They 
purchased lands of C. The grantee 
was named in the conveyance as 
“A & Co.” What is the effect of 
the deed? 

The certificate of incorporation 
of the X Y Z Co. limited the period 
of its corporate existence. A con- 
veyed the title to certain lands to 
the company in fee. What effect 
would the expiration of the period 
of corporate existence have upon 
the title? 
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A, at the time of his decease, was 
the owner of twenty shares of the 
stock of the A P C Co., a corpora- 
tion organized under the General 
Corporation act. The transfer of 
the shares 'to him by the prior 
record owner had been entered on 
the company’s books. B was the 
administrator of A’s estate. Al- 
though no formal entry of the ad- 
ministrator’s title had been made 
on the books of the company, B 
claims to be entitled to vote at an 
election of directors on the stock 
held by him as administrator. Pass 
upon B’s claim, 

What is the appropriate remedy 
to effect the restoration of a mem- 
ber of a private corporation who 
has been irregularly removed from 
membership? 

A, desiring to buy a pair of shoes, 
B said to the shoemaker, “Let A 
have the shoes, and I will see you 
paid.” The shoes were delivered 


to A, who never paid for them, and 
B, upon being sued, set up the stat- 
ute of frauds. Judgment for whom? 

A duly executed a will, by which 
he devised and bequeathed his en- 
tire estate to Z. Later, while in- 


sane, A destroyed the will. He 
continued insane until his death. 
Advise Z as to his rights and the 
steps to be taken in their protec- 
tion. 

A will contained the following 
provision: “I give Whiteacre to 
my brother, A, who is my heir.” 
In fact A was not the heir of the 
testator. What effect, if any, has 
this upon the devise? 

An indictment alleged that de- 
fendant received stolen goods from 
a thief, knowing him to be a thief, 
but did not allege that defendant 
knew that the goods had been 
stolen. Defendant moves _ to 
quash. What should the judgment 
be? 


Distinguish between manslaugh- 
ter and murder? 

Brown purchased a house and 
lot, which he had been occupying 
as tenant under a verbal lease. 
He took a deed for it, which he 
did not record. Subsequently, 
while Brown was living on the 
property, his grantor sold and con- 
veyed it to X, who bought in good 
jaith, for cash, and without knowl- 
edge of the prior sale to Lrown. 
X duly recorded his deed. He 
brings ejectment against Brown. 
Has Brown a defense? 

Smith holds a bond and mort- 
gage made by A for $1,000 and in- 
terest. B was surety on the bond. 
A, failing to pay the bond when 
due, the surety paid the $1,000 
principal and demanded an imme- 
diate assignment of the mortgage 
from Smith, at the same time of- 
fering to pay the interest on the 
debt out of the first money he 
should collect from the mortgage. 
Smith refused to give an assign- 
ment unless the interest was first 
paid. In what kind of suit should 
the controversy be settled, and who 
should succeed? 

A vendor of land received $25, 
part of the price, on signing the 
contract of sale. Subsequently he 
filed a bill to cancel the contract on 
the ground of fraud. The bill stat- 
ed the receipt of the $25, but did 
not offer to return it. Defendant 
demurred. Should the demurrer 
stand? 

Subpoena to answer being issued 
to X, it was duly served and re- 
turned into court. But the prayer 
for process in the bill omitted X’s 
name, although he was properly 
described in the bill and the case 
against him was properly stated. 
Is he a party to the cause? 

What effect is given by the ex- 
press terms of the Chancery act to 
a decree in Chancery? 
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A witness for plaintiff, who had 
been examined on a trial of a civil 
cause, died. Subsequently, at a 
new trial (duly ordered), the plain- 
tiff offered in evidence the testi- 
mony of the witness at the former 
trial, certified by the court sten- 
ographer. Defendant objects. 
What is the probable ground of the 
objection, and what should be the 
court’s ruling? 

In an action of trespass on lands, 
defendant, in due form, pleaded a 
right of way. On the trial he of- 
fered to prove that plaintiff’s father, 
from whom plaintiff had inherited 
the land, had said in conversation 
that defendant was entitled to the 
right of way. Is the evidence ad- 
missible? 

On a trial, the question in issue 
being whether the directors of a 
private corporation had passed a 
certain resolution, the plaintiff of- 
fered in evidence a copy of the 
resolution from the minutes, duly 
certified by the secretary, which 
the court excluded. Plaintiff then 
offered to prove by a witness, who 
had compared the copy with the 
minutes, that the copy was correct. 
This the court permitted, and 
thereupon admitted the copy. 
Was there error in either ruling? 





BAR ASSOCIATIONS. 


Mr. Craig A. Marsh, of Plain- 
field, has been elected president of 
the Union County Bar Association; 
other officers are Mr. N. C. J. Eng- 
lish, vice-president; Mr. Fred C. 
Hyer, secretary; Mr. N. R. Leavitt, 
treasurer, 

Circuit Judge Endicott has been 
re-elected president of the Atlantic 
County Bar Association, of which 
the other officers are: First vice- 
president, Mr. Joseph Thompson; 
second vice-president, Mr. D. C. 
Godfrey; secretary and treasurer, 
Mr. William M. Clevenger. 
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FINED FOR CONTEMPT. 





Assemblyman Harry S. Scovel, a 
member of the Camden Bar, was 
fined fifty dollars recently by Judge 
Bergen, of the District court, for 
contempt of court. The fine was 
promptly paid, and in the next 
breath the lawyer was given a judg- 
ment for twenty-five dollars in a 
case in which he was a plaintiff. 
Mr. Scovel was angered at an ad- 
verse decision and_ remarked, 
“There’s too much Bergenism in 
this court.” He explained that he 
did not mean to reflect on the 
court. 





CHARGE TO THE GRAND JURY. 


At the opening of the December 
term of the Warren county courts 
Mr. Justice Swayze charged the 
grand jury upon the matter of com- 
plaints of misconduct on the part 
of justices of the peace and consta- 
bles, as follows: 

“Complaints have been made to 
me of misconduct on the part of 
justices of the peace. While they 
do not come to me in such form 
that I can submit any facts to you, 
they are of such a character that I 
ought, in the interests of the ad- 
ministration of justice, to take the 
opportunity to state publicly the 
law upon the subject. 

“The first offense complained of 
is a failure of some justices to pay 
over to the county collector fines 
received by them. This subject is 
now governed by the act of 1902. 
That act provides that every justice 
of the peace shall report monthly, 
on the first of each month, to the 
collector of the county the amount 
of fines imposed and received by 
him during the preceding month, 
and shall at the same time pay over 
all fines so by him imposed and re- 
ceived. The act applies only to 
fines received for the use of the 
county. 
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“Any justice who fails to make 
the report and payment for thirty 
days after notice, in writing from 
the county collector, is guilty of a 
misdemeanor, and should be indict- 
ed therefor. You will notice, how- 
ever, that to make this effectual, 
notice in writing is required from 
the county collector to the justice. 
] do not know whether or not the 
collector of this county is accus- 
tomed to give such notices. It 
would be well for the county col- 
lector to adopt the practice if not 
already in vogue of sending, on the 
first day of each month, a notice by 
mail to each justice in the county. 
Such a notice would serve as a re- 
minder to the careless and the 


thoughtless, and subject them to 
the punishment which the legisla- 
ture has fixed. 

“Por justices of the peace who 
dishonestly and intentionally with- 
hold fines collected by them the 
law provides another remedy. If 


a justice of the peace, who has re- 
ceived fines, which by law belong 
to the county, fraudulently con- 
verts the same to his own use, then 
he is guilty of a misdemeanor, 
whether a demand for payment has 
been made upon him by the county 
collector or not. 

“The second offense complained 
of is the taking of fees by justices 
and constables from the complain- 
ant in criminal cases. If this has 
been done it may have been done 
through a misunderstanding of the 
law. Prior to 1888 it was permis- 
sible for a justice to ask the com- 
plainant for his statutory fees 
(Law V, State 20, Vroom 673). In 
that year the legislature enacted 
that no justice of the peace shall 
ask, demand or receive from any 
complainant any fee or reward for 
the performance of any service in 
any criminal case, and in the fol- 
lowing year it enacted that no fees 
be demanded from parties applying 
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to justices or constables in criminal 
cases for their services. This is 
the law to-day. 

“The chances of abuse of crim- 
inal process where the officers 
charged with the enforcement of 
the law are allowed to receive pay 
from individuals are so great that 
the legislature has very wisely im- 
posed the expense of enforcing the 
criminal law upon the county 
where a proper case appears and 
has deprived the magistrates of all 
compensation in cases where the 
proceedings are not taken honestly, 
in good faith, and are not calculated 
to promote th: administration of 
justice. A justice or constable who 
receives or takes, by color of his 
office, any fee or reward from a pri- 
vate individual for services in a 
criminal case, takes a fee or reward 
not allowed by law for doing his 
office, and such an officer should be 
indicted for a misdemeanor. 

“It is of great consequence that 
this law should be observed in or- 
der to prevent oppression and to 
prevent the use of criminal process 
to work out private ends. Justices 
and constables are officers of the 
law quite as much as judges and 
sheriffs, and it is of as much im- 
portance to the public that justices 
and constables should be careful, 
and even punctilious, in the observ- 
ance of the law as it is that the 
judges of the higher courts should 
be careful and punctilious in the 
administration of their office. 
There is need of even more deli- 
cacy in the discharge of duty, for 
justices of the peace and constables 
deal more often with the poor, who 
are unprotected and unassisted by 
the advice of counsel and are most 
frequently ignorant of their rights. 
They are entitled to look to the 
officers of the law for justice, and 
justice can hardly be expected from 
officers who have taken a fee or 
reward from the other side.” 
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APPOINTMENTS Bi THE GOV- 
ERNOR 

On December 29 Governor 
Murphy appointed Judge Allen B. 
Endicott, of Atlantic City, to be 
Circuit court judge, to succeed 
Judge Nixon, deceased. Judge 
Endicott is forty-seven years of 
age, and was admitted to the Bar 
June, 1880. He has been collector 
of Atlantic City, city solicitor of 
Atlantic City, president of the 
Union National Bank of Atlantic 
City and judge of the Court of 
Common Pleas. His appointment 
has given general satisfaction. 

The same day the Governor ap- 
pointed Mr. Iknoch A. Higbee, of 
Somer’s Point, to be the successor 
of Judge Endicott, as County Law 
Judge of Atlantic county. Mr. 
Higbee has been postmaster, city 
clerk and mayor of Somer’s Point. 

The Governor has also appoint- 
ed Mr. Charles L. Carrick, of Jer- 
sey City, to be judge of the First 
District court, to succeed Judge 
Otto Crouse, resigned. Mr. Car- 
rick is an independent Democrat, 
who has never held public office 
and stands high in his profession. 


OBITUARIES. 


EX-ATTORNEY-GENERAL GREY. 


We mentioned last month, in a 
brief line or two, the death of ex- 
Attorney General Samuel H. Grey, 
of this state, but the news came too 
late for an extended notice. 

Mr. Grey died on Monday, 
December 7, of apoplexy, at his 
home, 711 Cooper street, Camden. 
Members of his family and Vice 
Chancellor Grey, a brother, were 
at the bedside when the end came. 
He had been unconscious since 
Saturday. 

Samuel H. Grey was born in 
Camden in 1836, and was the son 
of Judge Philip J. Grey. When 
seventeen years old he entered the 
office of the late Abraham Brown- 


ing. He was admitted to the Bar 
in 1857, and as a counsellor four 
years later. In April, 1866, he was 
appointed prosecutor of Cape May 
county, and continued in that office 
until April, 1873, when he was 
appointed by Governor Parker one 
of the Commission of Fourteen, 
pursuant to a joint resolution of the 
legislature, to suggest and frame 
amendments to the constitution of 
the state. In 1886 he was selected 
by the managers appointed to con- 
duct the impeachment of Patrick 
H. Laverty, keeper of the State 
Prison, as the leading counsel for 
the prosecution, and as such con- 
ducted the trial of a month, before 
the state Senate, to a successful 
conclusion. He was the senior 
counsel in the celebrated Leconey 
murder case in 1889, in which the 
defendant was acquitted. He also 
acted as attorney for the Pennsyl- 
vania Railroad in the southern 
counties of the state. He was 
appointed Attorney General by 
former Governor Griggs in 1897, 
and served until April, 1902, 
when he was succeeded by Senator 
Thomas N. McCarter. Four 
daughters survive him, who are 
Mrs. William C. Dayton, Mrs. Wil- 
liam I, Reeve, Mrs. George J. Ber- 
gen and Miss Ethel Grey. 

The Camden “Democrat” said of 
him: “Nothing that we recall but 
good can with truth be said of the 
dead barrister. Mr. Grey was a 
man who adorned the city and the 
profession which he honored. 
There may be as good lawyers left 
(we trust there are), but there are 
none better or any who shed more 
lustre upon the city.” 

Said the Paterson “Daily Press:” 

“In the death of former Attorney 
General Samuel H. Grey, New Jer- 
sey has lost one of its most eminent 
lawyers, a man who, with one other 
(Alexander Wurts, of Hunterdon 
county,) shared the distinction of 
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having been offered and declined 
an appointment to be chief justice 
of our state. Few persons, save 
his nearest friends, know what a 
blow this distinguished man _ re- 
ceived when he was, apparently 
without cause beyond the payment 
of a political debt, displaced from 
the Attorney Generalship to which 
he had been appointed by Governor 
John W. Griggs. The blow was a 
cruel one, but Mr. Grey was too 
proud to exhibit his wound in pub- 
ne.” 

The funeral occurred on Decem- 
ber 10, and the honorary pall-bear- 
ers were Cortlandt Parker, Chief 
Justice Gummere, Justice C. G. 
Garrison, Thomas E. French, Mau- 
rice Dorrance, William S. Scull, 
Dr. H. G. Taylor, Augustus 
Reeve, Judge Peter Voorhees, De 
Coursey May, Edward H. Dudley, 
Alexander C. Wood, Judge Garret 
D. W. Vroom, David J. Pancoast, 
ton. John W. Griggs, H. F. Potts, 
Attorney General Robert H. Me- 
Carter, Samuel Dickinson, Vice 
Chancellor Alfred Reed, Judge C. 
H. Sinnickson and James H. Car- 
penter. 

The interment was in the ceme- 
tery at Colestown. 

At a special meeting of the Cam- 
den Bar Association, held Decem- 
ber 9, in the Law Library, with 
Thomas E. French as chairman and 
S. Conrad Ott secretary, the fol- 
lowing minute was adopted on the 
death of former Attorney General 
Samuel H. Grey: 

“In recording the death, on 
November 7, 1903, of our Vice- 
President, Samuel H. Grey, we are 
deeply sensible that we have lost 
one of our oldest and most re- 
spected members, one who attained 
the highest distinction in our pro- 
fession, who will be greatly missed 
from its ranks and whose just fame 
as a brilliant, honorable and suc- 
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cessful advocate will live long in 
the memory of this community, in 
which he spent his useful and ex- 
emplary life. We tender to his 
bereaved family our deepest sym- 
pathy in their great loss.” 

At a memorial meeting, held 
December 19, the association pass- 
ed the following: 

“Resolved, That we, the mem- 
bers of the Bar of Camden, realize 
that in the death of Samuel H. 
Grey we have lost one who for 
niany years last past has been 
acknowledged by all to be the 
ablest among us and our leader. 
With his passing away we feel that 
one of the most brilliant stars in 
our legal firmament has gone out 
after having shed lustre over the 
whole field of the law in these 
parts. 

“His aptitude for the law was 
great. He possessed an active, 
clear, logical mind which was quick 
to see and make the most of a legal 
point; he was striking in appear- 
ance, dignified in manner and elo- 
quent and impressive in his dis- 
courses; he was one of the best 
forensic speakers, and his fine mind 
was well stored with legal learning 
for his ready use on all occasions. 
Our reports contain numerous im- 
portant causes in which he was en- 
gaged. His reputation as an able 
and honorable lawyer was not 
local; it extended beyond the con- 
fines of our state, and no history of 
the Lar or the jurisprudence of our 
state would be complete without 
some account of his legal career. 

“As a fellow-citizen and neigh- 
hor, he was loved, admired and 
respected by all. He was courte- 
ous and hospitable, of generous im- 
pulses, devoted to his home and 
family, his city and state; he was 
Lorn and lived among us, slared 
our joys and sorrows, our failures 
and our successes.” 
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MR. WILLIAM BUDD DEACON. 


Former United States Marshal 
William Budd Deacon died at his 
residence at Mount Holly, January 
3, after an illness lasting several 
years and which was diagnosed as 
cirrhosis of the liver, 

He was a conspicuous figure in 
New Jersey politics for many years 
and was one of the late United 
States Senator Sewell’s most trust- 
ed allies. He was the recognized 
leader of the Republican organiza- 
tion in Burlington county for a 
number of years, and was admitted- 
ly one of the most resourceful poli- 
ticians in the state. Although 
compelled by failing health to ab- 
stain from his accustomed active 
part in politics, he ever maintained 
the same interest in Republican 
fortunes, and up to the end was in 
touch with all that pertained to his 
party in the county and state. 

Mr. Deacon was born November 
19, 1837, near Rancocas, studied 
law with Hon. John C. Ten Eyck, 
and was admitted to the Bar June, 
1859. He was deputy United 
States Marshal under his father 
from 1861-1868, and then served as 
Marshal until May, 1869. He was 
United States collector of internal 
revenue, 1866-1869; held a position 
in the State Treasurer’s office from 
1869-1875; was a member of the 
Assembly, 1877 and 1878; was 
Senator, 1881 to 1882; United 
States Marshal from 1882 to 1886 
and from 1889 to 1893. He was 
also president of the Mount Holly 
Gas Light Company. To some de- 
gree he practiced his profession 
until 1890, when he engaged in the 
coal business, from which he retir- 
ed several years ago, 


RESOLUTIONS ON MR. HAYES. 


At a meeting of the members of 
the Bar of Essex county to take 
action upon the death of Mr. 


Howard W. Hayes (as reported in 
our December number), held on 
Monday, the thirtieth day of 
November, 1903, at the Chancery 
chambers in the city of Newark, 
Mr. Joseph Coult was elected chair- 
man. Messrs. Robert H. McCar- 
ter, James E. Howell and Edward 
A. Day were appointed a commit- 
tee to draft resolutions, and, upon 
their report, the following was 
unanimously adopted: 

“The Bar of Essex county, de- 
siring to express their esteern and 
respect for the professional and 
personal character of their deceased 
associate, Howard W. Hayes, Es- 
quire, adopt the following minute: 

“Mr. Hayes has been cut down 
in the maturity of his powers, at a 
time when the community had 
come to rely upon his diversified 
knowledge and wise judgment. 
3y his conscientious devotion to 
his profession and by his character, 
learning and attainments he had 
won the respect of his associates 
and of all who were brought in 
contact with him He was not 
merely the lawyer, but was a learn- 
ed and accomplished gentleman, of 
rare versatility and_ retentive 
memory, familiar with general lit- 
erature, a student of nature and a 
lover of art. The Bar of this 
county has sustained a deep loss in 
Mr. Hayes’ death. 

“Resolved, That the Circuit 
Court be requested to enter this 
minute upon its records.” 

Appropriate remarks were made 
by Messrs. Robert H. McCarter, 
Edward A. Day, Edward Q. Keas- 
bey and Edward H. Duryea. 


RESOLUTIONS ON EX-JUDGE NIXON. 


The Camden County Bar Asso- 
ciation adopted the following min- 
ute on the death of ex-Judge 


Nixon, particulars of which we 
printed last month: 
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“Whereas, The Camden County 
tar Association has learned with 
deep regret of the death of Hon. 
James H. Nixon, Circuit Judge for 
this Judicial District, and an honor- 
ed member of the Bar of this state; 
therefore be it— 

“Resolved, That this association 
record in its minutes its profound 
sorrow and regret at the loss of 
one whose courtesy upon the 
Bench, and whose natural ability 
have endeared him to the members 
of the Bar; and be it further— 

“Resolved, That this association 
tender to his bereaved relatives its 
deepest sympathy in their loss; and 
be it further— 

“Resolved, That this resolution 
be spread upon the minutes and 
published in the New Jersey Law 
Journal.” 

BOOK NOTICES. 
REPORTS OF CASES Argued 
and Determined in the Supreme 

Court and, at Law, in the Court 

of Errors and Appeals of the 

State of New Jersey. Garret D. 

W. Vroom, Reporter. Volume 

39. Newark, N. J.: Soney & 

Sage, 1908. (68 N, J. Law Re- 

ports). 


This volume contains the cases 
decided in the June and November 
terms, 1902, but the list of judges 
records the resignation of Justice 
Collins January 17, 1903, and Judge 
Adams January 14, 1903, and the 
accession of Justice Swayze Janu- 
ary 20, 1903, and of Judge Green 
February 3, 1905. 

The thirty-nine volumes _ of 
Vroom’s reports cover a period of 
more than forty years. The first 
volume, prepared by Peter D. 
Vroom and published in 1866, be- 
gan with the cases decided at the 
June term, 1862, and this thirty- 
ninth volume closes with the de- 
cisions of the November term, 
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1902. The first six volumes, cov- 
ering ten years, contain the reports 
made by Peter D. Vroom, Gov- 
ernor and Chancellor, and his work 
was taken up with the seventh vol- 
ume at the November term, 1872, 
by his son, Garret D. W. Vroom, 
who is now a judge of the Court of 

Errors and Appeals. The only 

Justice now on the Bench whose 

name appears in the reports of the 

elder Vroom is Justice Van Syckel. 

The standard of excellence long 

ago established in the series of re- 

ports is maintained in this last vol- 
ume. 

REPORTS OF CASES Decided 
in the Court of Chancery, the 
Prerogative Court and, on Ap- 
peal, in the Court of Errors and 
Appeals of the State of New Jer- 
sey. S. Meredith Dickinson, 
Reporter. Volume 18. New- 
ark, N. J.: Soney & Sage, 1903. 


This volume (68 N. J. Equity) 
contains the reports of cases decid- 
ed in the Court of Chancery in the 
l‘ebruary and May terms, 1902, in 
the Prerogative court in the May 
and October terms, 1901, and in 
the Court of Appeals in the March 
term, 1902, to the June term, 1902, 
Mr. Dickinson’s reports began with 
the Cctober term, 1889, and the 
eighteen volumes cover a period of 
thirteen years. They began while 
Alexander T. McGill was Chancel- 
lor. The present Chancellor was 
then a member of the Court of Er- 
rors and Appeals and a Justice of 
the Supreme court and so, also, 
was Vice Chancellor Reed. The 
Vice Chancellors whose names ap- 
pear in the first volume were Van 
leet, Bird, Pitney and Green, and 
of these Vice Chancellor Pitney 
alone is found in every volume of 
the reports. The present volume 
maintains the standard of excel- 
lence established at the beginning 
of the series. 
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